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STATEMENT OF THE CASE

The Petitioner (“Taxpayer” or “PETITIONER”) filed no November 6, 2009 a Request to
Reconvene the Board of Equalization. Respondéet ‘€ounty”) responded that it had dismissed the
Taxpayer’s appeal before the County for lack ofdiiag because the Taxpayer had failed to provide th
property owner authorized representation documemt.February 23, 2010, Judge Nielson-Larios issued
an order stating that the Utah State Tax Commissgmepts the Taxpayer's Request to Reconvene as an
appeal of the County’'s dismissal. A hearing oniamto dismiss was held on March 25, 2010 to
determine whether the County's dismissal was proper

APPLICABLE LAW

Section 59-2-1004 of the Utah Code provides thdatxgayer may appeal the valuation or
equalization of their property to the County Boafdqualization, as set forth below in relevanttpar

(1) (a) A taxpayer dissatisfied with the valuatiortle equalization of
the taxpayer’s real property may makepplication to appeal
by:
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® filing the application with the county board of
equalization within the time period described in
Subsection (2); or
(i) making an application by telephone or other eleitro
means within the time period described in Subsed2)
if the county legislative body passes a resolutinder
Subsection (5) authorizing applications to be niade
telephone or other electronic means.
(b) The contents of the application shall be pibsdrby rule of the
county board of equalization.

(5) .If any taxpayer is dissatisfied with the damisof the county board
of equalization, the taxpayer may file anegdpvith the commission
as prescribed in Section 59-2-1006.

Section 59-2-102(30)-(30)(a) defines real propagyollows:

"Real estate" or "real property" includes:
(a) the possession of, claim to, ownership ofjgit to the possession
ofland . ..

A taxpayer may appeal a decision of the countydofequalization to the State Tax
Commission, as prescribed in Utah Code Ann. § 395, set forth below:

(1) Any person dissatisfied with the decision of therty board of
equalization concerning the assessment and equatiz# any
property, or the determination of any exemptiomwfrich the person
has an interest, may appeal that decision to thremission by filing
a notice of appeal specifying the grounds for thyeeal with the
county auditor within 30 days after the final antimf the county
board.

Utah Admin. Code R861-1A-9 (“Rule 9”), subsectionpovides further guidance on appeals to
the State Tax Commission from county boards of kzpteon, set forth below in relevant part:

5. Appeals from dismissal by the county boards of rmit#on.

a) Decisions by the county board of equalization aral forders on
the merits, and appeals to the Commission shalhithe merits
except for the following:

(1) dismissal for lack of jurisdiction;
(2) dismissal for lack of timeliness;
(3) dismissal for lack of evidence to support a claimrélief.

b) On an appeal from a dismissal by a county boarthfor
exceptions under C.5.a), the only matter that balreviewed by
the Commission is the dismissal itself, not theitaaf the
appeal.
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6. An appeal filed with the Commission may be remartdetie county
board of equalization for further proceedings & tbommission
determines that:

a) dismissal under C.5.a)(1) or (3) was improper;

b) the taxpayer failed to exhaust all administratemedies at the
county level; or

¢) in the interest of administrative efficiency, thatter can best be
resolved by the county board.

8. To achieve standing with the county boardafalization and have
a decision rendered on the merits of the casdattpayer shall provide
the following minimum information to the county sdaf equalization:
a) the name and address of the property owner;
b) the identification number, location, and degawip of the
property;
¢) the value placed on the property by the assgssor
d) the taxpayer’s estimate of the fair marketigadf the property;
and
e) a signed statement providing evidence or doctatien that
supports the taxpayer’s claim for relief.

11. If the minimum information required undeBds supplied and the
taxpayer produces the evidence or documentatiasritled in the
taxpayer’s signed statement under C.8.e), the gdaodrd of
equalization shall render a decision on the mefithe case.

DISCUSSION

The County's representative, RESPONDENT REP., dtébat PETITIONER submitted the
initial appeal to the Board of Equalization on tinbeit failed to include the property owner authedz
representative document. RESPONDENT REP. expldedTIONER is a lessee and COMPANY 2 is
the property owner. RESPONDENT REP. said thatBbard received nothing from COMPANY 2
authorizing PETITIONER to be the representative.

RESPONDENT REP. explained that the subject proper.98 acres in size and includes not
only the land under the PETITIONER store but atsudlin front of the PETITIONER store, on which
other stores could be built in the future. RESP@ND REP. contended that the subject property must
be appealed in total.

She further explained that the Board held a hgdsinphone with PETITIONER and that during
that hearing, the Board noticed the authorizedestative document was not present, so it terednat
the hearing for lack of standing.

RESPONDENT REP. said that the County's Instructians the back of the County's appeal
form, states the following:

Tax Representative
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An authorization form must accompany the applicatfa representative will appeal the

value of your property on your behalf. . . .

RESPONDENT REP. also said that PETITIONER provittedrequired paperwork in the past; however,
for its 2009 petition, PETITIONER incorrectly listePETITIONER as the property owner, not
COMPANY 2.

When asked about the “Lease Summary” that PETITIRNEbmitted with its county appeal
form, RESPONDENT REP. explained that the Boardraiticonsider the Lease Summary because there
was no authorized representative document.

RESPONDENT REP. also explained that after the Goumgaring, the Board contacted
WITNESS, Director of Property Tax at the Utah Statex Commission. According to RESPONDENT
REP., WITNESS instructed the County that withowt #uthorized representative document, a taxpayer
did not have standing and the appeal should beigsth The County sent a letter of dismissal to Ms
PETITIONER REP. of COMPANY 1 on October 28, 2009.

When Judge Nielson-Larios asked RESPONDENT REPutaRale 9 (R861-1A-9) subsection
C.8. about standing, RESPONDENT REP. explained RIEAEITIONER had not met subsection C.8.a),
requiring the taxpayer to provide “the name andreskl of the property owner” or subsection C.8.e),
requiring the taxpayer to provide “a signed stateinpeoviding evidence or documentation that support
the taxpayer’s claim for relief.”

During the hearing on motion, Judge Nielson-Ladostacted WITNESS, who agreed to testify.
He stated that a property owner’'s authorizationdsded to subject property to an appeal because an
appeal may cause an increase or decrease in thergy's valuation. When asked about the conversati
with the Board, WITNESS recalled that the Boardealskbout the authorized representative document,
but he did not recall whether they discussed pingidotice and an opportunity to cure the deféthen
the judge asked WITNESS about Rule 9 (R861-1A-Qsseation C.8. about standing, WITNESS
answered that Rule 9 does not apply when a petitidoes not have authorization to represent a prope
owner.

The County previously provided a copy of its appial included the following documents,
among others:

a. The county appeal form prepared by PETITIONERPR&n behalf of PETITIONER,

listing the owner’s name as PETITIONER Departmdntes, Inc.

b. PETITIONER letter of authorization that listethelf as the property owner with
COMPANY 1 as the authorized representative

C. A ten-page “Lease Summary,” listing the landlasdCOMPANY 2
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PETITIONER representative, PETITIONER REP., argudtht the County provided
PETITIONER no opportunity to provide an authorizegrresentative document from COMPANY 2 in
the form the County wanted. PETITIONER REP. stdited the appeal was timely filed and the hearing
proceeded. She said there was no question abatt pvbperty was at issue. Also, she believed that
everyone at the hearing knew that PETITIONER wassitey the property. She said the “Lease
Summary” was provided with the county appeal formd athat under the “Lease Summary,”
PETITIONER has appeal rights. The “Lease Summstgtes on page 6 the following:

TAXES, REAL ESTATE

T to pay taxes allocated to the Premises. LL t@lihe Premises separately assessed by
1/1/05. If sep assessed, T may contest at Ts egpen

PETITIONER REP. stated that PETITIONER relied oa $ame authorization for the 2006 tax year. She
said the difference was that for 2006 PETITIONER hsted COMPANY 2 in care of PETITIONER on
the face of the appeal form, but it had not donéos@009. PETITIONER REP. explained that near the
end of the hearing, the Board abruptly stated thathearing was at an end and the appeal was not
properly before the Board.

Under 88 59-2-1004(5) and 59-2-1006, a person aifithinterest in the property may appeal a
decision of a county board of equalization. Asnsbg Rule 9 subsection C., such decisions include
dismissals. Subsections C.5. and C.6. of Rules8uat how appeals of dismissals are to be handled.
Under subsections C.5.a) and C.5.b), the Commisnigst review an appeal of a County decision on the
merits unless the appeal concerns a dismissal wmlegxception of C.5.a); then, the Commission’s
review is limited to the dismissal itself. In thdase, the County’s dismissal meets the exceptiond in
subsection C.5.a)(3) for a “dismissal for lack gidence to support a claim for relief.” Therefotiege
Commission will limit its review to the County’sathissal and not address the merits of the case.

Under § 59-2-1004(1) “[a] taxpayer dissatisfiedhathe valuation or the equalization thfe
taxpayer's real property may make an application to appealthte county board of equalization.
(Emphasis added.) Thus, a taxpayer must own amesttin real property in order to appeal. “Real
property” is defined in § 59-2-102(30)(a) to inckutthe possession of, claim to, ownership of, ghtrito
the possession of land.” A lease, by definitidmgg the lessee the right to use and possessritie $&e
Black’s Law Dictionary970 (9th ed. 2009). A lessee, accordingly, hasvamership interest in the real
property and can appeal to the county board of lemti@n under § 59-2-1004(1). Section 59-2-1004(5
allows “any taxpayer . . . dissatisfied with theid@on of the county board of equalization . o] gppeal
with the [State Tax Commission] as prescribed iotiSe 59-2-1006." Section 59-2-1006 provides that

! Typically, “T” means tenant and “LL” means landlor

-5
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“[a]ny person dissatisfied with the decision of twunty board of equalization concerning the assess
and equalization of any property, or the deternbmabf any exemption in which the person has an
interest, may appeal that decision to the [State Jammission] ...” The language of 8§ 59-2-10i06,
anything, is more expansive than that of § 59-24{0)) (5) and clearly supports a broad interpretatf
“taxpayer” for § 59-2-1004 that would include ades of real property.

In this case, PETITIONER is a lessee of the subpeoperty. Therefore, PETITIONER is a
taxpayer for § 59-2-1004 and may appeal in its ome, which it did by listing itself as the progert
owner and by having its representative, PETITIONRRP., prepare and sign the form. The County’'s
argument that the subject property also includesldnd in front of the PETITIONER store does not
show that PETITIONER lacks an interest in such prop PETITIONER is not required to provide a
property owner authorized representation docunrent COMPANY 2.

The evidence has not shown that any of the minimnoformation required by Rule 9
subsection C.8. for standing has not been providds, PETITIONER has standing and the County
must render a decision on the merits of the c8&s=R861-1A-9 C.11.

Under Rule 9 subsection C.6., the Commission mayanel an appeal to a county board of
equalization for further proceedings under certaitumstances, including when a dismissal under
C.5.a)(3) was improper. In this case, the Courdigsissal under C.5.a)(3) was improper and thealpp

should be remanded to the County for the Countgrider a decision on the merits of the case.

Aimee Nielson-Larios
Administrative Law Judge

ORDER

Based upon the foregoing, the County’'s Motion terfiiss is denied. The matter is remanded to

the RURAL COUNTY Board of Equalization to rendedecision on the merits of the case. It is so

ordered.

DATED this day of , 2010.
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
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D'Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Notice and Appeal Rights: You have twenty (20) days after the date of tnder to file a Request for Reconsideration with th
Commission pursuant to Utah Code Sec. 63G-4-30Reduest for Reconsideration must allege newlyodised evidence or a
mistake of law or fact. If you do not file a Reguéor Reconsideration with the Commission, thideorconstitutes final agency
action. You have thirty (30) days after the datéhis order to pursue judicial review of this ordteaccordance with Utah Code
Sec. 59-1-601 et seq. and 63G-4-401 et seq.
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